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IN THE HIGH COURT OF SOUTH AFRICA 

WESTERN CAPE DIVISION, CAPE TOWN 

Case no: 23236/2017 

 

In the matter between: 

[NC] Applicant 

and 

DRS AEVITAS INC, t/a AEVITAS FERTILITY CLINIC Respondent 

 

A P P L I C A N T ’ S  H E A D S  O F  A R G U M E N T  

 

1 This case raises the question whether a widow has the right to use her 

deceased husband’s sperm for purposes of reproduction – so-called 

‘posthumous conception’.  

2 Our law does not specifically deal with posthumous conception. As such, the 

case will have to be decided on general legal principles. I will submit that 

the decisive condition for posthumous conception should be consent by the 

deceased. The requirement of consent is an expression of the value of 

autonomy, which is a well-established principle of medical law and a 

cornerstone of our constitutional dispensation.  

3 Given that our law does not specifically deal with posthumous conception, 

the court is approached to provide legal certainty.  
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4 The respondent does not oppose the application and has filed an affidavit in 

support of the applicant.  

 

Summary of the facts  

5 In 2010, the applicant was diagnosed with Gitelman Syndrome.1 As this 

condition would make it life threatening for her to become pregnant, the 

applicant and her (now deceased) husband planned to have a child through 

surrogacy.2  

6 The applicant’s husband suffered from cancer.3 In 2013, before starting with 

chemotherapy, the applicant’s husband stored his sperm with the 

respondent, a fertility clinic that also provides a sperm banking service.4 

The applicant’s husband entered into a written agreement (‘the Sperm 

Storage Agreement’) with the respondent that provided, inter alia, that in 

the event of the applicant’s husband’s  death, his sperm that is stored by the 

respondent must be assigned to the applicant’s care.5  

7 The applicant’s husband died in January 2017.6  

8 The respondent is currently in possession of the applicant’s husband’s 

sperm.7 

																																																								
1  Applicant’s founding affidavit para 4.4. 
2  Applicant’s founding affidavit para 4.4. 
3  Applicant’s founding affidavit para 4.5. 
4  Applicant’s founding affidavit paras 4.7, 4.11.  
5  Applicant’s founding affidavit para 4.12. Also see the Sperm Storage Agreement, a copy 

of which is attached to the founding affidavit as ‘NC1’. 
6  Applicant’s founding affidavit para 4.16. 
7  Applicant’s founding affidavit para 4.18. 
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Argument 

Our law does not specifically deal with posthumous conception 

9 Artificial fertilisation is regulated by the Regulations Relating to Artificial 

Fertilisation of Persons8 (‘the Regulations’) made in terms of the National 

Health Act9 (‘the Act’).  

10 The Regulations provide as follows in regulation 1:  

These regulations only apply to the withdrawal of gametes from and for use in 

living persons.   

11 At the time of the ‘withdrawal of gametes’ from the applicant’s husband in 

2013, he was a ‘living person’.  

12 The requirements for use of such withdrawn gametes in artificial 

fertilisation (of living women) are provided at length in regulation 12. These 

requirements do not include that the gamete donor must still be alive when 

his gametes are used for artificial fertilisation.  

13 Accordingly, our law does not specifically deal with posthumous conception. 

	  

																																																								
8  Regulations Relating to Artificial Fertilisation of Persons GN R1165 GG 40312, 30 

September 2016.  
9  National Health Act 61 of 2003.  
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The general principles of our law support posthumous conception 

14 In Castell v De Greef, a full bench of this court approvingly referred to 

Giesen International Medical Malpractice Law that states that the ‘right of 

the patient to make his own decision about what is to be done with his own 

body’ must be guaranteed.10  

15 Given that one’s body includes one’s gametes, a person such a cancer patient 

who stores his sperm should, as a general rule, have the right to determine 

the fate of his sperm in the event that he dies.  

16 Furthermore, the court in Castell v De Greef recognised the patient’s right 

to ‘autonomous moral agency’.11 This is aligned with the general principle 

in our new constitutional dispensation that persons are morally 

autonomous – in British American Tobacco South Africa (Pty) Ltd v Minister 

of Health the Supreme Court of Appeal held as follows:12 

Underlying all these constitutional rights is the constitutional celebration of 

the possibility of morally autonomous human beings independently able to 

form opinions and act on them.  

17 I submit that reproductive decisions in particular are at the core of a 

person’s autonomous moral agency.  

																																																								
10  Castell v De Greef 1994 (4) SA 408 (C) 421I. 
11  Castell v De Greef 1994 (4) SA 408 (C) 421C–D. 
12  British American Tobacco South Africa (Pty) Ltd v Minister of Health [2012] ZASCA 

107, [2012] 3 All SA 593 (SCA) [13]. 
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18 In the present context, the decision to have a child through posthumous 

conception is an exercise of the autonomous moral agency of both: 

• The deceased husband – before his death – when he decided that his 

gametes can be used after his death by his surviving wife, the 

applicant, for procreative purposes; and 

• The surviving wife, the applicant, to whom the right to use the 

deceased husband’s sperm has been assigned.  

19 Accordingly, posthumous conception is aligned with and supported by the 

well-established general principles of our law.  

 

The decisive element: Consent by the deceased person  

20 To safeguard the deceased person’s autonomy, I submit that the core 

question in the context of posthumous conception should be whether the 

deceased person did in fact intend his sperm to be used for procreative 

purposes by his surviving spouse or partner after his death.  

21 In casu there is no doubt that this was the case, given that the applicant’s 

deceased husband specified in writing (in the Sperm Storage Agreement) 

that in the event of his  death, his sperm that is stored by the respondent 

must be assigned to the care of the applicant.  
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The issue of ownership of the applicant’s deceased husband sperm 

22 For the sake of comprehensiveness, I address the issue of ownership of 

applicant’s deceased husband sperm.  

23 Regulation 18 of the Regulations provides as follows: 

Ownership of gametes, zygotes and embryos  

18.(1) Before artificial fertilisation, the ownership of a gamete donated for the 

purpose of artificial fertilisation is vested – 

(a) in the case of a male gamete donor but – 

(i) before receipt of such gamete by the authorised institution to 

effect artificial fertilisation by the authorised institution which 

removed or withdrew the gamete; and  

(ii) after receipt of such gamete by the authorised institution 

that intends to effect artificial fertilisation, in that institution;  	

(b) in the case of a male gamete donor for the artificial fertilisation of 

his spouse, in that male gamete donor;  

24 In 2010, the applicant was diagnosed with a kidney disease, Gitelman 

Syndrome, that would make it life threatening for her to carry a pregnancy. 

As such, the applicant and her (now deceased) husband intended to have a 

child through surrogacy, and started to make plans regarding a surrogacy 

pregnancy.  
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25 In 2013, when the applicant’s (now deceased) husband stored his sperm 

with the respondent, the intention could not be that the sperm would be 

used for the artificial fertilisation of the applicant herself, but rather of a 

surrogate mother on her behalf. Accordingly, I submit that regulation 

18(1)(b) is not applicable.  

26 It follows that the default position regarding the ownership of male gametes 

as per regulation 18(1)(a) is applicable, and that the authorised institution 

– the respondent – is the legal owner of the sperm.13  

27 However, the respondent is bound by the terms of the Sperm Storage 

Agreement, which in effect assigns the right to use the sperm to the 

applicant in the event of the applicant’s husband’s death. The respondent 

appears to be ad idem with this position.  

28 The respondent has elected not to oppose this application, and has filed an 

affidavit in which it states that the it supports the applicant’s intention to 

use her deceased husband’s sperm for procreative purposes.14 The 

respondent states its reason as follows:15 

The reason for our support should be evident: As stated in [NC]’s affidavit, 

when her deceased husband filled out our standard form, he clearly indicated 

																																																								
13  This default position (of the authorised institution owning the sperm) would also be 

applicable to unmarried couples where the male partner donates his sperm for the 
artificial fertilisation of his female partner, because she is not his ‘spouse’, as required 
by regulation 18(1)(b). 

14  Respondent’s affidavit para 8. 
15  Respondent’s affidavit para 9. 
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that should he die, his sperm should be made available to [NC]. Aevitas views 

it as our duty to give effect to [NC]’s deceased husband’s reproductive decision.  

29 Accordingly, although the respondent is nominally the owner of the sperm, 

the parties are ad idem that the applicant has the right to use the sperm for 

procreative purposes.  

 

This application in context 

30 Given that the applicant intends to have a child with the help of a surrogate 

mother, this present application is simply the first legal step towards 

having a child; if this application is successful, the applicant intends to set 

in motion steps towards finding a surrogate mother, and if successful, the 

applicant intends to bring a subsequent application before this court 

regarding such a surrogacy arrangement.  

31 This present application – the first step – purely focuses on the applicant’s 

right to use her deceased husband’s sperm. This application in no way 

prejudges the intended surrogacy application; all the legal requirements for 

surrogacy would still need to be adhered to by the applicant.  

32 However, before embarking on the costly and time-consuming exercise of 

putting in place all the elements for a surrogacy application, it is proper for 

the applicant to first obtain legal certainty regarding the posthumous use 

of her husband’s sperm.  
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Anonymity  

33 I submit that the private nature of the matter – dealing with personal 

medical, family, and procreative matters – justifies an anonymity order.  

 

Costs 

34 No cost order is sought.  

 

Conclusion 

35 I attach hereto a draft order.  

36 I submit that a proper case has been made for the relief sought by the 

applicant, and respectfully request the court to make the draft order an 

order of court.  

 

Donrich Thaldar   

Counsel for the applicant 

Durban, 2 January 2018 
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